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§525.23

Department’s rules of practice and pro-
cedure for administrative hearings
found in 29 CFR part 18. There shall be
a minimum of formality in the pro-
ceeding consistent with orderly proce-
dure. Any employer who intends to
participate in the proceeding shall pro-
vide to the ALJ, and shall serve on the
petitioner and the Associate Solicitor
for Fair Labor Standards no later than
15 days prior to the commencement of
the hearing, or as soon as practical de-
pending on when the notice of a hear-
ing as required under paragraph (b) of
this section was received, that docu-
mentary evidence pertaining to the
employee or employees identified in
the petition which is contained in the
records required by §525.16 (a), (b), (c)
and (d). The Administrator shall be
permitted to participate by counsel in
the proceeding upon application.

(d) In determining whether any spe-
cial minimum wage rate is justified,
the ALJ shall consider, to the extent
evidence is available, the productivity
of the employee or employees identi-
fied in the petition and the conditions
under which such productivity was
measured, and the productivity of
other employees performing work of
essentially the same type and quality
for other employers in the same vicin-
ity and the conditions under which
much productivity was mesured. In
these proceedings, the burden of proof
on all matters relating to the propriety
of a wage at issue shall rest with the
employer.

(e) The ALJ shall issue a decision
within 30 days after the termination of
the hearing and shall serve the decision
on the Administrator and all interested
parties by Express Mail or other simi-
lar system guaranteeing one-day deliv-
ery. The decision shall contain appro-
priate findings and conclusions and an
order. If the ALJ finds that the special
minimum wage being paid or which has
been paid is not justified, the order
shall specify the lawful rate and the pe-
riod of employment to which the rate
is applicable. In the absence of evi-
dence sufficient to support the conclu-
sion that the proper wage should be
less than the minimum wage, the ALJ
shall order that the minimum wage be
paid.

29 CFR Ch. V (7-1-12 Edition)

(f) Within 15 days after the date of
the decision of the ALJ, the petitioner,
the Administrator, or the employer
who seeks review thereof may request
review by the Secretary. No particular
form of request is required, except that
a request must be in writing and must
attach a copy of the ALJ’s decision.
Requests for review shall be filed with
the Secretary of Labor, 200 Constitu-
tion Ave. NW., Washington, DC 20210.
Any other interested party may file a
reply thereto with the Secretary and
the Administrator within 5 working
days of receipt of such request for re-
view. The request for review and reply
thereto shall be transmitted by the Ad-
ministrator to all interested parties by
Express Mail or other similar system
guaranteeing one-day delivery.

(g) The decision of the ALJ shall be
deemed to be final agency action 30
days after issuance thereof, unless
within 30 days of the date of the deci-
sion the Secretary grants a request to
review the decision. Where such re-
quest for review is granted, within 30
days after receipt of such request the
Secretary shall review the record and
shall either adopt the decision of the
ALJ or issue exceptions. The decision
of the ALJ, together with any excep-
tions issued by the Secretary, shall be
deemed to be a final agency action.

(h) Within 30 days of issuance of the
final action of the Secretary reviewing
the decision of the ALJ or declining to
grant such review, any person ad-
versely affected or aggrieved by such
action may seek judicial review pursu-
ant to chapter 7 of title 5, United
States Code. The record of the case, in-
cluding the record of proceedings be-
fore the ALJ, shall be transmitted by
the Secretary to the appropriate court
pursuant to the rules of such court.

§525.23 Work activities centers.

Nothing in these regulations shall be
interpreted to prevent an employer
from maintaining or establishing work
activities centers to provide thera-
peutic activities for workers with dis-
abilities as long as the employer com-
plies with the requirement of these reg-
ulations. Work activities centers shall
include centers planned and designed
to provide therapeutic activities for
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workers with severe disabilities affect-
ing their productive capacity. Any es-
tablishment whose workers with dis-
abilities are employed at special min-
imum wages must comply with the re-
quirements of this part, regardless of
the designation of such establishment.

§525.24 Advisory Committee on Spe-
cial Minimum Wages.

The Advisory Committee on Special
Minimum Wages, the members of
which are appointed by the Secretary,
shall advise and make recommenda-
tions to the Administrator concerning
the administration and enforcement of
these regulations and the need for
amendments thereof and shall serve
such other functions as may be desired
by the Administrator.

PART 527 [RESERVED]

PART 528—ANNULMENT OR WITH-
DRAWAL OF CERTIFICATES FOR
THE EMPLOYMENT OF STUDENT-
LEARNERS, APPRENTICES, LEARN-
ERS, MESSENGERS, HANDI-
CAPPED PERSONS, STUDENT-
WORKERS, AND FULL-TIME STU-
DENTS IN AGRICULTURE OR IN
RETAIL OR SERVICE ESTABLISH-
MENTS AT SPECIAL MINIMUM
WAGE RATES

Sec.

528.1 Applicability of the regulations in this
part.

528.2 Definition of terms.

528.3 Withdrawal and annulment of certifi-
cates.

528.4 According opportunity to demonstrate
or achieve compliance.

528.5 Proceedings for withdrawal or annul-
ment.

528.6 Review.

528.7 Effect of order of annulment or with-
drawal.

AUTHORITY: Sec. 14, 52 Stat. 1068, as amend-
ed; 29 U.S.C. 214, unless otherwise noted.

§528.1 Applicability of the regulations
in this part.

The regulations in this part shall
govern the annulment or withdrawal of
any certificate except a temporary cer-
tificate issued pending final action on
an application, issued pursuant to
parts 519, 520, 521, 522, 523, 524, and 527

§528.3

of this chapter, and having effect under
section 14 of the Fair Labor Standards
Act of 1938.

[27 FR 3994, Apr. 26, 1962]

§528.2 Definition of terms.

As used in the regulations contained
in this part, the term:

(a) Withdrawal shall mean termi-
nation of validity of a certificate with
prospective effect from the time of the
action of withdrawal.

(b) Annulment shall mean withdrawal
of a certificate with retroactive effect
to the date of issuance.

(c) Authoriced representative shall
mean: (1) The Assistant Regional Ad-
ministrators for the Wage and Hour Di-
vision (who are authorized to redele-
gate this authority) within their re-
spective regions, and (2) the Caribbean
Director of the Wage and Hour Division
for the area covered by the Caribbean
office.

(d) Area director shall include any

area director of the Wage and Hour Di-
vision.
(Secretary’s Order No. 16-75, dated Nov. 25,
1975 (40 FR 55913). Employment Standards
Order No. 76-2, dated Feb. 23, 1976 (41 FR
9016))

[43 FR 28469, June 30, 1978]

§528.3 Withdrawal and annulment of
certificates.

(a) An authorized representative may
withdraw a certificate from any em-
ployer within that representative’s re-
gion who, acting under color of any
certificate or application for the em-

ployment of learners, handicapped
workers, student workers, student
learners, apprentices, messengers, or

full-time students in agriculture, re-
tail, or service establishments, or in in-
stitutions of higher education at sub-
minimum wages under section 14 of the
act, fails to comply with the limita-
tions in such certificate or otherwise
violates the act.

(b) An authorized representative may
annul a certificate affected by mistake
in its issuance if the employer know-
ingly induced or knowingly took ad-
vantage of the mistake. Where the em-
ployer did not knowingly induce the
mistake but knowingly took advantage
of it, a new certificate shall be issued
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